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PARLIAMENTARY COMMISSIONER AMENDMENT (REPORTABLE CONDUCT) BILL 2021 

Consideration in Detail 

Clause 1 put and passed. 

Clause 2: Commencement — 

Mr R.S. LOVE: I want to get an idea about this clause from the minister. I know that there are two separate tranches, 
if you like, in division 2 that are to be phased in 12 months after the rest of the provisions are enacted or enforced. 
Can the minister indicate why there is a difference in timing for the other matters in division 2? On what basis was 
it determined that they had to be phased in under these two different time lines, and who made that determination? 

Ms S.F. McGURK: I thank the member for the question. The phased implementation is intended to provide an 
appropriate amount of time for relevant entities to prepare for their reporting obligations as well as enable the 
Commissioner for Children and Young People to provide effective guidance and assistance to the entities over the 
implementation period. In fact, on page 296, volume 7, of the Royal Commission into Institutional Responses to 
Child Sexual Abuse’s report, the commission recommended a phased approach to the implementation of the 
provisions. The approach in other jurisdictions also supports a phased approach. For instance, the Victorian scheme 
was introduced in three phases, which commenced in July 2017. I think it is a fairly obvious and common sense 
approach, considering we are talking about a new scheme.  

I mentioned yesterday in my closing statements of the second reading reply that this applies in particular when 
a whole lot of organisations and members of the public are not aware of the concept of having a reportable conduct 
scheme. I think the build-up will help organisations get ready to implement this scheme. Also, they will have 
obligations, so it is important that we do not set them up to fail. They will need to understand their obligations. 
The Ombudsman’s office has done a lot of preparatory work to ensure that it is able to roll out the education capacity 
building for those who will be subject to the new scheme. 
Mr R.S. LOVE: I thank the minister. There are a couple of matters. Part 2, division 2 contains the two provisions 
that are to be phased in. The provision at clause 26 talks about the significant neglect of a child. I do not want to 
talk about the clause in the detail, but why will that particular clause be delayed for an extra 12 months as well as 
the entities listed under clause 27? My reading of the bill is that clause 26 will also be delayed. Is that correct? 
Ms S.F. McGURK: The organisations and conduct subject to the phased commencement will be as follows: 
childcare services, child protection and out-of-home care services, education services, health services, and justice 
and detention services. They will be covered by the scheme in the first year and the remaining services will be 
covered after 12 months of the scheme’s operation. The issues that the member spoke about—sexual offences, 
sexual misconduct, physical assault and other prescribed offences—will be covered by the scheme in the first year 
and the remaining types of conduct will be covered after 12 months of the scheme’s operation. 
I think I have outlined the rationale in my previous answer, but I will perhaps quote from the royal commission’s 
final report, which said — 

A reportable conduct scheme has administrative and cost implications for institutions and governments. 
It will take time for governments to mobilise the necessary machinery for implementing their schemes. 
Further, institutions will need time to understand what is required and how they can implement the scheme 
in their context. 

I think that outlines the obligations of the organisations themselves. Given the serious nature of some of the offences, 
the organisations will have to understand their reporting requirements. That is why the phased approach has 
been taken.  
Mr R.S. LOVE: Therefore, is the minister saying that—if we are talking about clause 26 and the significant neglect 
of a child or any behaviour that causes significant emotional or psychological harm to a child—it will take some 
time for organisations that will be part of the first tranche to include that in their reporting structure? Otherwise, 
why would there be a delay? Surely, if an organisation is reporting on the other behaviours outlined in the bill, it 
could report on the behaviours outlined in clause 26. 
Ms S.F. McGURK: We will get to clause 26 in due course, but, as the member said, the clause provides for an 
inclusion of additional categories of reportable conduct after 12 months. Further details on the definition are outlined 
in other clauses of the bill, but it is important that we make distinctions between the type of abuse that is being reported 
here. This is an extension to the other categories of abuse that professional organisations are mandated to report. 
Clause 26 extends the type of abuse that is required to be reported, and there needs to be a time for familiarisation 
and education about what that means exactly. This is venturing into new territory for not only the body that will 
oversee this new scheme, but also many organisations themselves, so I think it is important that we take the time 
to get this right because not only are they sensitive matters, but also there will be, as I said, obligations on those 



Extract from Hansard 
[ASSEMBLY — Wednesday, 6 April 2022] 

 p1660b-1669a 
Mr Shane Love; Ms Simone McGurk 

 [2] 

organisations under this scheme. The delay is not a reflection of the other types of abuse being less important; it 
is a reflection of the new territory that is being entered into, so it will take the time to familiarise those organisations 
with their obligations. 
Clause put and passed. 
Clauses 3 and 4 put and passed. 
Clause 5: Section 4 amended — 
Mr R.S. LOVE: Clause 5 inserts a number of definitions in section 4. In terms of the relevant entity to which the 
reportable conduct scheme will apply under section 19I, there is a list of those entities later on in the legislation. 
I want to understand proposed section 19I. I could ask about it now; I am in the minister’s hands as far as that goes. 
Proposed section 19I states — 

Entities to which reportable conduct scheme applies 
The reportable conduct scheme applies to an entity set out in column 2 of Schedule 2 that — 

(a) exercises care, supervision or authority over children as part of its primary functions or 
otherwise; and 

(b) is not exempt under section 19O(1). 
What I am trying to get at is the depth of some of the departments that might be picked up. I do not know whether 
now is the right time to do this. It could be better to ask about this later on when we come to the schedules, but it 
is in the definitions, so can I ask a couple of questions about it? 
Ms S.F. McGURK: This is in your hands, Acting Speaker, but I would advise that we get into that sort of detail 
as we go into the relevant clauses—for instance, proposed section 19I that the member mentioned—because quite 
a lot of thought has gone into the relevant entities and the sections within the relevant entities that will be covered 
by this legislation. 
Clause put and passed. 
Clause 6 put and passed. 
Clause 7: Part III Division 3B inserted — 
Mr R.S. LOVE: Clause 7 is really the major thrust of the legislation. It has a lot of conditions around the reportable 
conduct scheme, and I have a couple of questions for the minister about that scheme. Proposed section 19C of 
division 3B, on page 5 of the bill, defines “physical assault”. Can the minister outline some examples of what 
constitutes such an assault? So that we can have some guidance about what that proposed section is referring to, what 
is encapsulated by those definitions? 
Ms S.F. McGURK: One of the questions that was raised, which the member may be referring to, was why the 
criminal definition of “assault” was not used. This was raised by stakeholders during the investigation. The criminal 
definition of assault is narrower than the definition that the government chose for this scheme. The definition used 
for this scheme is appropriate for a civil jurisdiction aimed at protecting children from abuse. In regard to the issues 
that the member raised, the royal commission noted that reportable conduct schemes should require the reporting 
of conduct of employees that is broader than conduct that would constitute a criminal offence. 
In regard to the approach of other jurisdictions, I will go through some of these considerations because I think they 
will address some of the member’s concerns. The broader definition of “physical assault” in the bill is consistent 
with other jurisdictions with reportable conduct schemes, and is the same as the definition of assault used in 
New South Wales. New South Wales defines assault to mean the intentional or reckless application of physical 
force without lawful justification or excuse, or any act that intentionally or recklessly causes another to apprehend 
immediate and unlawful violence. Victoria uses the term “physical violence”, which is not further defined. The 
Australian Capital Territory includes “ill-treatment of a child”, which is not further defined in the definition of 
reportable conduct. It includes offences against a person under part 2 of the Crimes Act. 
Physical contact that forms part of normal professional duties, such as restraining a child to prevent them from 
hurting themselves or others, should not be reportable conduct. I think that is important to note, and that question 
was also asked by stakeholders during consultation. The distinction is made and physical contact that might take 
place during normal professional duties is not included in reportable conduct. Distinctions made for family and 
domestic violence by an employee are included in reportable conduct. 
New section 19G defines “reportable conduct” and sets out the relevant conduct intended to be captured by this 
scheme, including physical assault, sexual misconduct and sexual assault. I can go into more detail if that is helpful 
to the member.  
Mr R.S. LOVE: The definition of physical assault states that there needs to be an application of physical force or — 
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any act that intentionally or recklessly causes another person to apprehend immediate and unlawful violence; 
The effect on the person has to be immediate. Would locking someone in a room or leaving someone in a vehicle 
where they may suffer some harm be something that would fall under that provision, or not? We regularly see it 
reported in the news when someone who has care of a child has left them in a vehicle or restrained them in a way 
that is not what one would consider to be the normal application of physical force. I am wondering about the effect 
of the need for the violence to manifest immediately, or whether, in fact, there is a bit more room for other 
considerations in that circumstance. 
Ms S.F. McGURK: I reiterate that we have adopted the New South Wales definition. New South Wales has the 
longest reportable conduct scheme that has been in operation in the country. It is not intended that it would capture 
only immediate physical abuse. The definition that the member referred to states — 

(a) the intentional or reckless application of physical force without lawful justification or excuse; 
(b) any act that intentionally or recklessly causes another person to apprehend immediate and unlawful 

violence; 
It is not the intention or the understanding of those words that it would require only an immediate physical action. 
I do not know whether we would then call on any discussion in the New South Wales statutes to inform how this 
would apply in practice, but, as I said, this definition has been adopted from the New South Wales scheme. 
Mr R.S. LOVE: I will leave that one there because I think we will not get much more information on that one. 
Perhaps some information could be provided in the later stages of the discussion in the other place, where there 
might be an understanding from New South Wales about how that has been applied in the past and what there 
might be to actually guide us in that one. 
I continue on proposed section 19C and the definition of sexual misconduct. I think the minister said that was not 
what we might understand as a sexual offence—an act of that sort—but it is misconduct that is sexual by nature. 
Could the minister provide some explanation, some further guidance, about what would be encapsulated under 
that definition? 
Ms S.F. McGURK: I referred to this briefly before. Sexual misconduct and sexual offence is captured by the 
definition. The definitions of physical assault, sexual misconduct and sexual offence are relevant to the definition 
of reportable conduct in new section 19G, which sets out the conduct that is intended to be captured by the scheme. 
The definition of investigation information is relevant and provides a system of how that will then be received. The 
definition of sexual misconduct is intended to protect children from harm by capturing a broad range of inappropriate 
behaviours of a sexual nature that occur against or in the presence of a child. The definition is also intended to be 
consistent with the relevant recommendations of the royal commission and for national consistency. The comparative 
legislation in New South Wales provides examples of sexual misconduct including descriptions of sexual acts 
without a legitimate reason to provide the descriptions, sexual comments, and conversations or communications 
and comments to a child that express a desire to act in a sexual manner toward the child or another child. As I have 
said, this is intended to be broader than a sexual act in itself and is consistent with the royal commission and what 
has been adopted in other jurisdictions. 
Mr R.S. LOVE: Still on the same provision and moving to the next offence, sexual offence, I assume that is an 
offence that is well understood and perhaps there is plenty of definition in the Criminal Code et cetera about that, 
but does this also apply if the offence was committed outside Western Australia or even if it is committed outside 
Australia in some circumstances, if that is captured by Western Australian law? 
Ms S.F. McGURK: Yes, it is. 
Mr R.S. LOVE: I move on to proposed section 19D, “Employees of relevant entities”. I am looking at the definition 
of an employee on page 8. Proposed subsection (4) states — 

(a) an officer of, or a person employed or engaged to work for, a contractor; 
(b) a subcontractor of a contractor; 
(c) an officer … 
(d) a volunteer working for a contractor … 

Regarding the definition of a volunteer, volunteers could actually be involved in many different ways in various 
organisations. Could the minister explain whether it is only if that person is, strictly speaking, working under the 
direction of and in the work carried out by that entity that they have to make the conduct report? What if it becomes 
aware of activities not directly related to the work that the person is volunteering for, but may be closely related 
or ancillary to that? 
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Ms S.F. McGURK: This is an important provision and discussion actually, member. As he said, proposed 
section 19D(4) outlines the people employed or relating to the entity who will be captured, and that includes — 

(a) an officer of, or a person employed or engaged to work for, a contractor; 
(b) a subcontractor of a contractor; 
(c) an officer of, or a person employed or engaged to work for, a subcontractor; 

And, importantly — 
(d) a volunteer working for a contractor or a subcontractor. 

This is intended to ensure that when we have organisations that have a lot of interaction with children in the course 
of their operations, those children are protected and this scheme will apply to all those involved whether or not 
they receive remuneration for that interaction and that work. Again, we were guided by the royal commission in 
that regard. In volume 7, the royal commission noted — 

… reportable conduct schemes should require the reporting of conduct by any individual engaged by an 
institution to provide services to children, whether or not they are a paid employee. 

It also said — 
The New South Wales legislation provides that an employee of an agency includes ‘any employee of the 
agency, whether or not employed in connection with any work or activities of the agency that relates to 
children’ and ‘any individual engaged by the agency to provide services to children (including in the 
capacity of a volunteer)’.  

That was actually pointed out by the Royal Commission into Institutional Responses to Child Sexual Abuse, which 
recommended that reportable conduct schemes include a definition of “employee” that covers paid employees, 
volunteers and contractors; in fact, specifically, recommendation 7.10, which states — 

Reportable conduct schemes should provide for: 
… 
e. a definition of employee that covers paid employees, volunteers and contractors 

Mr R.S. LOVE: I want to talk a bit more about volunteers because there are some interesting nuances, I think, 
with the definition of “volunteer” and what constitutes a volunteer when we move to the second group, religious 
organisations, which will come into effect after 12 months; for instance, choirs and music groups are two of the 
activities that will be covered in a religious body. Will a volunteer be only the person who organised the choir or 
will it be any person participating in the choir, and how will an organisation have an understanding of the activities 
of that diverse number of people? I am wondering where the line will be drawn, especially when we are talking 
about religious groups, between who is a volunteer and who is just another participant. 
Ms S.F. McGURK: In the application of this scheme, volunteers will be captured only to the extent that they are 
working with children in the entity that is covered. The scheme’s coverage of volunteers will be limited to their 
engagement with children and the particular entity covered by the scheme. 
Mr R.S. LOVE: I refer to proposed section 19E, “Head of a relevant entity”. I am trying to get an understanding 
of what will happen in a circumstance in which the hierarchy and structure of a religious group, for instance, is 
supported in Western Australia but administered from another place. I know the capacity will be there to nominate 
someone, but in terms of that person being able to provide the service that the government wants them to provide—
the administrative function—they would have to be in a position of real authority. Is there an understanding of 
how that might work in a diverse group that is based elsewhere and only represented in Western Australia? 
Ms S.F. McGURK: I am advised that it will be the CEO or head of the organisation wherever they are located 
if that organisation has operations here in Western Australia. The member will see under proposed section 19E 
that there are a number of different alternatives to ensure that there is an ability to identify a person responsible 
in an organisation, including under proposed section 19Q, “Commissioner may approve head of relevant entity in 
certain circumstances”. 
Again, I envisage that that is the sort work that the Ombudsman and his office will do with organisations to ensure 
that there are clear lines of authority and persons responsible for the scheme. 
Mr R.S. LOVE: Thanks for that, minister; that is a good answer to what I wanted to know. 
Moving on to proposed section 19F, the definition of a “reportable allegation” is — 
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… any information that leads a person to form the belief on reasonable grounds that an employee of 
a relevant entity has engaged in reportable conduct or conduct that may involve reportable conduct, whether 
or not the conduct is alleged to have occurred in the course of the employee’s employment. 

Can the minister explain what are reasonable grounds? That also goes back to what we were discussing a bit earlier 
about volunteers. This tries to narrow it a little bit to where responsibility lies within an organisation. 
Ms S.F. McGURK: The member may or may not be aware that this terminology has been adopted intentionally 
to make sure that it is consistent with other reporting requirements in Western Australian legislation for the reporting 
of child sex abuse. That terminology is used in the Children and Community Services Act 2004 for what is called 
mandatory reporting. The threshold of belief on reasonable grounds has been used to align with the threshold used 
in other Western Australian legislation to protect children under other reportable conduct schemes. It will enable 
consistency in education and guidance of persons and entities with multiple reporting requirements under 
WA legislation, consistency of information requirements for different reporting purposes under WA legislation 
and an alignment of definitions and reporting thresholds in two of the three other reportable conduct jurisdictions 
to enable consistency of treatment in multiple jurisdictions. Alignment means that the scheme can interact effectively 
and be compatible with other action to protect children in our state, including mandatory reporting with the working 
with children check scheme. Examples of the use of belief on reasonable grounds in WA legislation and other 
reportable conduct schemes include, as I mentioned before, mandatory reporting under the Children and Community 
Services Act and assessment notices under the Working with Children (Criminal Record Checking) Act 2004. The 
reportable conduct schemes in Victoria and the Australian Capital Territory both use belief on reasonable grounds 
or a reasonable belief as the threshold for reporting reportable conduct. 
Mr R.S. LOVE: I note the provision in proposed section 19G(1)(d), which states “an offence prescribed by the 
regulations for the purposes of this paragraph.” Can the minister outline what sort of offences, other than those 
conducts that will not come into statutory effect for another 12 months, as we spoke about earlier, could reasonably 
be prescribed by these regulations? The minister spoke before about New South Wales; are there examples from 
there of offences that have been prescribed by regulations that are not referred to in this legislation? 
Ms S.F. McGURK: I am advised that it was decided to include other prescribed offences to ensure that if there 
are offences that have not been envisaged in the legislation, they can be captured. That will be worked through in 
the regulations and there will be consultation about that. But I think it is important to ensure that, particularly when 
we are talking about reportable conduct that is broader than sexual offences and sexual abuse, which is the case 
with the Children and Community Services Act, we are clear about what other offences might take place and keep 
our options open in the regulations. 
Mr R.S. LOVE: I am still in the same clause. I ask this because I had in mind that when we talk about the other 
offences, none of these offences refer to online activity, which is probably one of the most common types of 
oppression that we see now. I have not asked specifically about that at any other point, but I wonder whether the 
minister could see that as being required in the future, because it is not really outlined anywhere in this act as such. 
I can see that it could reasonably be brought into, for instance, the sexual offence area. However, it could be online 
bullying or a whole range of online activities that are not necessarily sexual in nature but could still lead to oppression 
of a person to a degree. I am wondering whether that is something that the minister envisaged or had in mind at any 
point when this legislation was being drawn up. 
Ms S.F. McGURK: It is important to understand that we are trying to capture a broad range of abuse of children, 
no matter what mechanism is used to apply that abuse, whether the abuse is sexual, psychological or physical. 
However, in the context of this scheme, it has to be done by an employee, contractor or volunteer—the definitions 
we have talked about—of the organisation. The scheme limits will be not the type of abuse, but rather who is alleged 
to have conducted that abuse and their relationship with the relevant entity that will be covered by this scheme. In 
answer to the member’s question about an employee, contractor or volunteer who conducts some sort of abusive 
behaviour but uses online mechanisms to do that, I would envisage that, yes, that will be covered. 
Mr R.S. LOVE: I thank the minister for that, I thought it could be more explicitly laid out, because that is a form of 
abuse that can be used very easily. We know how easy it is for people to use those types of platforms to intimidate 
or offend. 
The next point I would like to talk about is also in proposed section 19G(2), which states — 

… reportable conduct does not include conduct that is — 
(a) reasonable for the discipline, management or care of a child or of another person in the presence 

of a child, having regard to — 
(i) the characteristics of the child, including the age, health and developmental stage of the 

child; and 
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(ii) any relevant code of conduct or professional standard that at the time applied to the discipline, 
management or care of the child or the other person; 

or 
(b) trivial or negligible and that has been or will be investigated and recorded as part of another 

workplace procedure … 
Could the minister just explain those matters? What will determine whether something falls under the test of being 
reasonable for the discipline, management or care of a child, and what might be regarded as trivial or negligible conduct? 
Ms S.F. McGURK: I thank the member for the question. Again, we are helpfully instructed by the Royal Commission 
into Institutional Responses to Child Sexual Abuse, which covered off a number of these areas in its deliberations. 
In its final report, in volume 7, the royal commission noted the importance of legislation describing conduct that 
is not intended to be covered by reportable conduct schemes. The report states — 

… legislation should define key terms, such as sexual misconduct, by describing the included behaviours 
or acts and also providing examples of excluded behaviours or acts that are not intended to be prohibited as 
part of the scheme. An example of the latter approach is found in the Australian Capital Territory legislation, 
which provides that reportable conduct does not include conduct: 

a. that is reasonable discipline, management or care of a child taking into account the 
characteristics of the child, and any relevant code of conduct or professional standard 
that at the time applied to the discipline, management or care of the child; 
or 

b. if the conduct is investigated and recorded as part of workplace procedure—that is 
trivial or negligible … 

The Ombudsman Act 1989 (ACT) provides the following examples of conduct that is not reportable conduct: 
touching a child to attract the child’s attention, to guide a child, or to comfort a distressed child; a school 
teacher raising their voice to attract attention or restore order in a classroom; accidental conduct. 

Mr R.S. LOVE: I imagine in many circumstances it will be a rather subjective test. I am just reminded of behaviours 
that may not necessarily be physical in the sense of touching someone or disciplining them in that way, but perhaps 
more verbal abuse such as shouting or screaming in a child’s face. Will that be covered by this legislation? If there 
are codes of conduct that are applicable for the professional groups, do we know whether they will be the codes 
of conduct that will be applicable at any time in the future—they might not exist at the moment—or are they things 
that we now have access to? 
Ms S.F. McGURK: I am advised that the Ombudsman’s office has already begun scoping out the necessity to 
work with each sector that will be covered by this scheme to ensure that these sorts of issues are worked through 
and that there are guidance notes and discussions beforehand so that these issues can be made clear within the 
context of each sector. For instance, in education settings, I would imagine in disability group homes as an example, 
or any number of different environments, a number of these issues of what is considered reasonable physical or 
verbal force in interacting with children would have been previously contemplated. A lot of this work will have 
already been done, but it will then be clear for those organisations and through the guidance notes, as I said, prepared 
by the Ombudsman’s office. An important characteristic of this scheme is that it is not simply setting out a series 
of requirements that will apply across a range of different organisations, notwithstanding the different characteristics 
of those organisations, and then people are required to adhere to them overnight. In fact, many of those organisations 
will have their own schemes and practice guidelines, and the Ombudsman’s office will work with them to ensure 
that people understand how the reportable conduct arrangement will apply in the context of those existing schemes. 
I think I referred to that yesterday in the second reading debate. 

Mr R.S. LOVE: I turn to proposed section 19I, “Entities to which the reportable conduct scheme applies”. It refers 
to column 2 of schedule 2. As we know, there is a two-stage process in schedule 2, with some bodies already 
picked up. They are public bodies, which include a department or authority, providers of education services and 
providers of health services. I have a question relating to public bodies that provide services. I am asking this question 
specifically because I am also the shadow Minister for Transport. What is the situation in New South Wales and other 
jurisdictions with school bus services? In our case, School Bus Services is a subsection of the Public Transport 
Authority under the Department of Transport. Would that organisation be expected to have such a reportable conduct 
scheme? If so, will it be down to the manager of the business or someone at departmental level? For instance, who 
in School Bus Services would be responsible for reporting? 

Ms S.F. McGURK: A government agency will be covered to the extent that it provides services to children. Again, 
this was instructed by the royal commission in its final report, which states — 
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Our starting point is that the handling of child sexual abuse complaints should only be subject to the 
oversight of a reportable conduct scheme where institutions: 

• exercise a high degree of responsibility for children; 

• engage in activities that involve a heightened risk of child sexual abuse, due to institutional 
characteristics, the nature of the activities involving children, or the additional vulnerability of 
the children the institution engages with. 

Then it outlines a whole series of different organisations that could be covered. I would envisage that either public 
or private organisations running bus services for children would very much be covered by this setting. It is not just 
at a managerial or senior level within the organisation. All employees, contractors and volunteers, where the entity 
is covered, will be covered by the reportable conduct scheme. 

Mr R.S. LOVE: I understand that they will be covered, but my question relates more to the level at which they 
will report to the commissioner. Who will be responsible? It is a bit like what we were talking about before about 
the head of a body or organisation. In this case, which organisation in the chain would be responsible for making 
the report? For instance, would it be a school bus operator, the school or School Bus Services itself as part of 
a government department? For instance, the orange school buses are run by private contractors in the main. They 
may have many buses or they may have one. Who will be responsible for that? If an answer is not available today, 
it would be helpful if the minister has an answer when the bill goes to the other place. I will sit down and let the 
minister say something and then I will ask another question in a similar vein. 

Ms S.F. McGURK: I am advised that in the example the member gave, the bus service contracts to the Public Transport 
Authority, so the director general, the head of the Department of Transport, will be the relevant CEO. All these 
issues—that depth of application and how this will apply in practice—will be clear when it is worked through, so 
organisations, such as the Department of Transport, in this case, will look at how this applies to the work that it 
does when large numbers of children are involved and the relevant entities covered underneath that. In this case, 
it would be a contractor. 

Mr R.S. LOVE: I turn to proposed section 19K, “Paramount consideration”, which states — 

The Commissioner and any other person performing functions under this Division must regard the best 
interests of children as the paramount consideration. 

I do not think anybody in the room would have any difficulty with the sentiment of that section. Could the minister 
explain what that means in terms of the carriage of activities under this bill? What does that add to the bill other 
than stating something with which I think we would all agree? 

Ms S.F. McGURK: As the member said, this proposed section mandates that anyone performing functions under 
the scheme must regard the best interests of the children as the paramount consideration. It is intended to guide the 
decision-making of the commissioner and relevant entities as to the approach that will be most protective of children 
at risk and to ensure consistency with relevant child protection legislation in our state, namely, the Children and 
Community Services Act 2004 and the Working with Children (Criminal Record Checking) Act 2004. This 
terminology is used in other Western Australian legislation. In fact, the royal commission also referred to this in 
its final report. It supported paramountcy principles in reportable conduct scheme legislation. It went on to refer to 
the Victorian reportable conduct scheme and the protection of children as the paramount consideration in the context 
of child abuse. 
Mr R.S. LOVE: I turn to the next section, proposed section 19L, “Certain provisions not applicable if entity is 
agent of the Crown”. A series of provisions do not apply if the relevant entity is an agent of the Crown. Basically, 
these are offence provisions. I think the penalty is $5 000, without flicking through them all. Can the minister explain 
why they do not apply if the entity is an agent of the Crown, even though there is designated reporting? 
Ms S.F. McGURK: I am advised that this is standard for Western Australian legislation. 
Mr R.S. LOVE: I turn to proposed section 19M, “Functions of Commissioner in relation to scheme”. Under proposed 
section 19M(1)(a), the commissioner will be responsible for overseeing and monitoring the scheme. The proposed 
section lists a series of functions, going over two pages. How will the commissioner be resourced to do that? What 
level of resourcing will be required? I think I saw in some of the texts that there was enough resourcing already 
but I would have thought this would need extra resources. Is there any expectation of how much this will cost to 
instigate? The amount of money will be directly related to how much work the commissioner can do in following 
up a matter that if he or she believed was not being fully reported but perhaps not at the point at which they felt 
there was an imminent problem, so a level of resourcing will be needed to make this work. Can the minister explain 
what that will be?  
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Ms S.F. McGURK: A budget allocation has already been made to the Ombudsman and his office. The budget is 
$1.54 million for nine FTEs through to 15 FTEs in 2023–24. A total of $6.611 million has been allocated over 
three years. As the member said, the Ombudsman has advised us that he thinks that that will be adequate to deal 
with the proportionate number of notifications that have been made in other states. 
Mr R.S. LOVE: I am still on the commissioner’s role. Proposed section 19M(1)(e) states — 

if the Commissioner considers it to be in the public interest to do so—to investigate reportable allegations 
and reportable convictions; 

Again, there is a public interest test in proposed paragraph (f). Is the definition of “public interest” known? Does 
the commissioner have to provide some guidance on how he or she would provide a test to see whether something 
is in the public interest? How would that be determined? 
Ms S.F. McGURK: I am advised that the consideration of public interest is found elsewhere in the Ombudsman’s 
legislation. It is a consideration that he and his office are required to take into account through a variety of 
their functions. 
Mr R.S. LOVE: I will move to proposed paragraph (j), which asks the Ombudsman to report to Parliament on the 
reportable conduct scheme. Can the minister advise me how often that report will be made? Does that mean an 
annual report? What will be the expectation of the nature and frequency of the reporting? 
Ms S.F. McGURK: Member, this bill requires that there be an annual report, but if the Ombudsman decided on 
an own-motion investigation to look at a particular issue, that could trigger a separate report from the annual report. 
Mr R.S. LOVE: If there is a serious situation with a government department, for instance, could we expect to see 
a report tabled in Parliament specifically about that situation? 
Ms S.F. McGURK: If the Ombudsman decides on his own motion that an investigation is warranted, then yes. 
Mr R.S. LOVE: I will move to proposed section 19N, which allows the commissioner to exempt certain types of 
conduct of employees of a relevant entity, or a class or kind of relevant entity, from being reportable conduct. Can 
the minister explain why this provision is here and perhaps give an example of the type of class of activity, or the 
class or kind of relevant entity considered to be exempt under this provision? When the minister has done that, 
I will ask her further questions about why. 
Ms S.F. McGURK: One of the considerations in this exemption is to ensure that the Ombudsman can focus his 
or his office’s efforts on the most serious matters and on relevant entities that have not demonstrated a satisfactory 
level of competence in investigating. The member asked which entities will be exempt. An organisation will be 
exempt if the Ombudsman is satisfied that the organisation had dealt with the matter adequately within its own 
context of investigations; if the conduct has not created a heightened risk for children and, therefore, does not need 
to be captured by the scheme; and if entities have established effective investigation processes and demonstrated 
an ability to respond to investigations to an appropriate standard. This will ensure that if the Ombudsman or his office 
is satisfied that that organisation has undertaken a proper investigation and action with regard to the conduct of its 
employees, contractors or volunteers, the Ombudsman and his office do not repeat the work done by that organisation. 
Mr R.S. LOVE: I am really a bit perplexed by this because I do not understand a circumstance in which one would 
exempt conduct that should be reported from being reported, unless there is some alternative method of reporting. Is 
that the reason for the exemption? Surely, it is not there to allow the conduct to go unnoticed. Perhaps the minister 
could elaborate on why such an exemption would be made and perhaps give some examples of organisations that 
she expects will be exempt. 
Ms S.F. McGURK: Again, we have helpful guidance from the royal commission. In its final report, volume 7, 
the royal commission recommended that reportable conduct schemes include provisions for the oversight body to 
exempt a class or kind of conduct. It said in recommendation 7.10 — 

Reportable conduct schemes should provide for: 
… 
g. oversight body powers and functions that include 

… 
iv. power to exempt any class or kind of conduct from being reportable conduct 

Mr R.S. LOVE: I know that the minister is trying to represent the royal commission finding as much as possible, 
but it would really be instructive if she could give me a reason, other than the fact that it is in the royal commission’s 
report, for an organisation to be exempt from the provisions of the act. 
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Ms S.F. McGURK: I think I have answered this previously. I will read the explanatory memorandum; it might be 
clearer. It states — 

This section is intended to enable future exemption of a class or kind of conduct where it was inadvertently 
included in, or it is no longer appropriate or necessary for, the conduct to be captured by, the Scheme. It 
is also intended that this clause will minimise any inappropriate or unnecessary regulatory burden in relation 
to specified conduct which does not create a heightened risk for children, while maintaining protection 
for children from conduct that puts them at risk; to be consistent with the relevant recommendations of 
the Royal Commission; and for national consistency. 

I think the important consideration is that it is conduct that has been identified as not creating a heightened risk 
for children and, therefore, does not need to be captured by the scheme, or specified conduct for entities that have 
established effective investigative processes et cetera. It is to exempt conduct that does not create a heightened 
risk for children. 
Mr R.S. LOVE: I note that the bill says that the commissioner may do so in accordance with regulation. These 
are regulations that are not yet drawn up. When they are drawn up, they might be instructive about the types of 
circumstances and give a little bit more detail to illustrate exactly what we are trying to get at here. I think that 
would be valuable. 
One other matter that I hope will be covered by regulations—it is not covered in the legislation—would be some 
level of periodic review of that exemption. It seems to me that once it is published on the website, that is it, there 
is no further requirement. Perhaps there could be consideration in the regulations at least of some level of review of 
those exemptions or some culling, say, of the classes of entities if a lot of entities appear in the same circumstance. 
That is a comment. I do not really expect the minister to answer. 
With the Acting Speaker’s indulgence, I will move to proposed section 19O, “Commissioner may exempt entities”. 
Before we were talking about a class of entities, and that might be, I do not know, offenders with fewer than 
five children—a class of entity—and this is an individual entity that might be exempted from the reportable conduct 
scheme. The bill says that the commissioner must give written notice to the organisation. Further, over the page it 
says that the exemption continues until the commissioner gives written notice that it is revoked. That is an exemption 
given to the organisation, but I note that unlike in proposed section 19N, there is no requirement for publishing it. 
I wonder whether the minister could outline why it would not be desirable to provide a list of entities that have 
been granted an exemption. 
Ms S.F. McGURK: The intention of this exemption is that it would apply to a specific entity and that would be 
communicated directly to that entity by the Ombudsman or his office, as the member said. It is important to 
understand the reason for the exemption; that is, those entities have been identified as not creating a heightened risk 
for children and, therefore, do not need to be captured by the scheme. This also covers entities that have established 
effective investigative processes and demonstrated ability to respond to investigations to an appropriate standard. 
The exemption can be revoked if changed circumstances mean that it should no longer apply. I think this really 
goes to ensuring that the focus is on those sectors or organisations in which there is a heightened risk of possible 
abuse so that resources are applied to them. That really has been a cornerstone of our approach to mandatory reporting 
more broadly, as well as this reportable conduct scheme. 
Mr R.S. LOVE: If there is no public knowledge of the exemptions given, would there be a requirement or an 
expectation that the Ombudsman would report some sort of metric on how many organisations are routinely being 
exempted so that there is some level of understanding about the quantum of organisations being exempted and 
perhaps even some idea of what sectors those entities may lay in? 
Ms S.F. McGURK: I envisage that some sort of reporting on that, perhaps not specifically, but, as the member 
said, some sort of metric, could be included in the annual reporting by the Ombudsman. There is some opportunity 
for members to examine the budget of the Ombudsman’s office in budget estimates, so there might be opportunities 
there to drill down on what sort of exemptions for entities have been applied by the Ombudsman. 
Mr R.S. LOVE: If I could move on to proposed section 19P, which is the exemption from the requirement to 
undertake investigations. I just note proposed section 19P(3), which gives the reasons why an entity may be exempted 
if it has already been dealt with by another appropriate person or body. We do not want to duplicate investigations, 
for instance. It is not good for the entity or the child or children involved, I would imagine, to have multiple 
investigations going at the same time. The explanatory memorandum says — 

• the Commissioner is of the opinion that the report of the matter to the relevant entity under 
section 19T … is frivolous or vexatious or not made in good faith; or — 

So, there is some sort of repetition; as politicians, we often we get letters from people who repeat the same allegations 
or make the same frivolous complaints — 

• the head of the relevant entity has made a request for the exemption in a notice under section 19Y … 
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Could the minister just explain some of the circumstances in which she would envisage a relevant entity wanting 
to make such a request? We are going to run out of time, I think. 
Ms S.F. McGURK: I hope this addresses the member’s question. Examples of investigations that may be exempted 
by the commissioner include when the alleged conduct is not reportable conduct; or the report of the matter is 
trivial or not made in good faith, as the member referred to; or when another appropriate body such as the police 
or a regulatory body has already investigated the conduct and the investigation would compromise an ongoing 
investigation by police or another appropriate body. The exemption can be revoked if changed circumstances mean 
the investigation should proceed. 
Mr R.S. LOVE: Similar to the reporting provisions in other proposed sections, there is no requirement for this to 
be published anywhere. The exemption will be communicated to the organisation and, presumably, other relevant 
organisations would also need to be notified. For instance, if there are numerous investigations happening, just 
how will that be reported to the other entities, say the police, the Corruption and Crime Commission or some other 
group that might be looking into the situation? 
Ms S.F. McGURK: We have disclosure and consultation with other relevant entities such as the police and the 
CCC elsewhere in the bill. 
Mr R.S. LOVE: Proposed section 19Q deals with the approval of the heads of relevant entities in certain 
circumstances. We touched before on how it might work in the case in which a person who is outside of the state 
is the head of the organisation. Can the minister outline some examples of entities that might not have someone 
who could be described as a CEO? As would be reasonably expected, there would be a hierarchy in a religious 
order, with a person who could be nominated. Can the minister outline how that would be determined, given that 
even small not-for-profit organisations generally have some sort of constitution and structure? 
Debate interrupted, pursuant to standing orders. 
[Continued on page 1680.] 
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